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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 193S 

No. 7260 


J. BALCH MOOR, Superintendent of Insurance for the 
District of Columbia, Appellant, 


vs. 

GROUP HEALTH ASSOCIATION, 
A Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLANT 
STATEMENT OF CASE 

This is an appeal from a declaratory judgment entered in 
the District Court of the United States for the District of Co¬ 
lumbia holding that the appellee “is not engaged in the busi¬ 
ness of insurance in the District of Columbia in violation of 
law and is not within the purview of any of the laws in said 
District relating to insurance companies.” (Rec. p. 47.) 

The appellee. Group Health Association, a corporation, filed 
a petition for a declaratory decree against the appellant, J. 
Balch Moor, Superintendent of Insurance for the District of 
Columbia, and also against David A. Pine, then Acting United 
States District Attorney for the District of Columbia (Rec. 
p. 1). In the bill it is alleged that the United States Attorney 
had threatened to institute proceedings against the appellee 
on the ground that it is illegally engaged in the practice of 
medicine and that the appellant. Superintendent of Insurance 
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for the District of Columbia, had threatened to institute pro¬ 
ceedings against the appellee on the ground that it was im¬ 
properly incorporated under the laws of the District and that 
it is engaged in the business of insurance in violation of the 
laws of the District of Columbia. (Rec. pp. 4. 5.) 

It appears from the petition that appellee was incorporated 
on February 24, 1937, under subchapter three of chapter 
XVIII of the D. C. Code of 1901 (Sections 121-126, Title 5. 
Code of 1929), which authorizes the incorporation of associ¬ 
ations “for benevolent, charitable, educational, literary, mu¬ 
sical. scientific, religious, or missionary purposes, including 
societies formed for mutual improvement or for the promotion 
of the arts/’ 

The objects and purposes of the corporation are set forth 
in the petition as follows: (Rec. pp. 2, 3.) 

“To provide, without profit to the corporation, for the 
service of physicians and other medical attention and any 
and all kinds of medical, surgical and hospital treatment 
to the members hereof and their dependents, and the con¬ 
struction and operation of a clinic and medical office build¬ 
ing, and the construction and operation of a hospital in 
the manner permitted by law, for the members hereof and 
their dependents, and the operation of a drug store or 
i pharmacy, and the providing of nurses and of drugs and 
remedies for the members hereof and their dependents, 
and the furnishing of all forms of hospital service and at¬ 
tention to the members hereof and their dependents, and 
in general the giving to the membership of this associ¬ 
ation and their dependents of all forms of care, treatment 
i or attention that may be required by the sick or in the 
prevention of disease.” 

The charter of the corporation and the amendments thereto 
are set forth in full on pages 7 to 16. inclusive, of the record. 
The by-laws and the amendments thereto are also set forth in 
the record on pages 17 to 43 inclusive. It appears from Sec¬ 
tion 1 of Article II of the by-laws that “The membership of 
this corporation shall be composed solely of civil employees 
of the executive branch of the United States government serv¬ 
ice; Provided, however, That in case persons other than em- 
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ployees of the Federal Home Loan Bank Board and agencies 
under its direction shall be designated as elegible for member¬ 
ship, such action shall first have approval of a majority of the 
Board of Trustees.” (Rec. p. 17.) 

Section 4 (Rec. p. 3S) and Section 7 (Rec. p. 39) of Article 
II extends the benefits of the association to the dependents 
of members. 

Section 6 of Article II (Rec. p. 19) provides that, if the dues 
of the members are not pa.d within sixty days after their due 
date, such members automatically cease to be members and 
can only be reinstated to membership by action of the Board 
of Trustees. 

Section 5 of Article V (Rec. p. 39) reads as follows: 

“The Board of Trustees shall contract for and in behalf 
of the members of this corporation, with physicians duly 
licensed to practice their profession in the District of Co¬ 
lumbia, who shall render such service to the members as 
may be provided in said contract. One of said physicians 
shall be designated as the Medical Director, who with the 
approval of the Trustees, may engage the services of such 
assistants, orderlies, nurses, or other help, in order to 
properly render the services contracted for.” 

Section 6 of Article V (Rec. p. 40) reads as follows: 

“The Board of Trustees shall in no way regulate or 
supervise the practice of medicine by any physician with 
whom it contracts for the care of members nor shall it in 
any way supervise, regulate or interfere with the usual 
professional relationship between such physician and his 
patient member, and every such contract entered into by 
and between a physician and the corporation shall contain 
a positive covenant to that effect.” 

Section 1 of Article VII (Rec. pp. 25. 26) provides for two 
classes of membership.—a family membership, and an individ¬ 
ual membership. Family memberships include married or 
single members with dependents and the dues for membership 
in such class are fixed at S3.30 per month. Individual mem¬ 
berships include married or single members having no declared 


dependents and the dues for such memberships are fixed at 
$2.20 per month. Section 1 of Article X (Rec. p. 40) provides 
in part as follows: 

“The contract or contracts to be made by this corpo¬ 
ration on behalf of the members thereof with physicians, 
as provided in Section 5 of Article V. or with others, shall 
provide for the following services to members: 

“Medical and surgical examinations and treatments, in- 
i eluding examinations in special departments, such as re¬ 
fraction of eyes, laboratory tests. X-ray examinations, sur¬ 
gical operations, confinement cases, and professional con- 
1 sultations. nursing and ambulance facilities, house calls, 
and hospitalization in a semi-private room (two-bed 
i room) or a private room, limited in either case to a period 
not to exceed 21 days for any one illness; Provided, how¬ 
ever, That each member desiring to occupy a private room 
or a semi-private room of his own choice shall pay so 
much of the cost of such room as shall exceed the sum of 
$4.00 per day; Provided, jurther, That such member shall 
make such advance payments to assure the aforesaid re¬ 
imbursement as the Trustees shall require; and Provided, 
jurther. That the benefits provided outside of the territory 
! of the association shall be limited to the provision of a 
hospital room for the time and as is herein provided.” 

iIn paragraph 7 of the petition as amended (Rec. pp. 32. 33) 
it is alleged that the appellee has entered into contracts with 
physicians on behalf of its members. It is further alleged in 
said paragraph that on March 22, 1937. appellee entered into 
a Contract with the Home Owners Loan Corporation, whereby 
appellee agreed to provide a substantially complete medical 
and hospital service to the Home Owners Loan Corporation 
who were members of appellee corporation, the Home Owners 
Loan Corporation agreeing to pay to appellee $10,000 upon re¬ 
quest and beginning on the date of the establishment of its 
service, the sum of $833.33 monthly in advance for a period of 
twelve months, and thereafter the sum of $1,666.67 per month 
for the succeeding twelve months. These payments have been 
anticipated and paid in full (Rec. pp. 35, 36). In paragraph 
8. as amended, of the petition (Rec. p. 33) it is alleged “that 
while no formal written contract has been entered into be- 
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tween plaintiff and the various hospitals operating in the Dis¬ 
trict of Columbia for hospitalization of its members, plaintiff 
says that provision for such hospitalization has been made to 
the extent that its members may, when the necessity therefor 
arises, receive adequate hospital service for which the plaintiff, 
on behalf of its members, pays the customary rate.” 

Motions to dismiss the bill of complaint were filed by both 
defendants (Rec. p. 43). The Court rendered an opinion 
holding that both motions should be overruled. The portion 
of the opinion relative to the motion to dismiss filed by ap¬ 
pellant reads as follows (Rec. p. 46): 

“The pertinent provisions of the statute. Section 179, 
Title 5 of the District of Columbia Code are: 

“ 'Every corporation, joint stock company, or associ¬ 
ation not exempt herein, transacting business in the Dis¬ 
trict of Columbia which collects premiums, dues or as¬ 
sessments from its members or from holders of its certi¬ 
ficates or policies, and which provides for payment of in¬ 
demnity on account of sickness or accident, or a benefit 
in case of death, shall be known as “health, accident, and 
life insurance companies or associations.” ’ 

“This provision of the statute does not include all 'in¬ 
surance’ companies, but only those which provide for the 
'payment of indemnity on account of sickness’—. Gen¬ 
eral definitions of the word 'insurance’ throw little light. 
The statute does not include necessarily contracts ‘to in¬ 
demnify,’ but is limited to those which provide for the 
‘payment’ of indemnity. The word ‘payment’ as ordinari¬ 
ly used means the payment of money, and I see no reason 
to think that the word is used in a different sense in the 
statute or that it is equivaleent to ‘indemnify.’ ” 

Both defendants elected to stand on their respective mo¬ 
tions. whereupon the Court entered a declaratory decree 
which, so far as material here, found as follows: (Rec. p. 47). 

“3. That the activities and operation of the plaintiff 
corporation do not exceed the powers conferred upon said 
plaintiff by its articles of incorporation. 

“4. That the plaintiff is not engaged in the business of 
insurance in the District of Columbia in violation of law 
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i and is not within the purview of any of the laws of said 
District relating to insurance companies.” 

The defendant Superintendent of Insurance alone has pros¬ 
ecuted an appeal to this Court. 

ASSIGNMENT OF ERRORS 

The appellant. J. Balch Moor, superintendent of insurance 
for the District of Columbia, assigns as error the following: 

1. The trial court erred in overruling the motion filed by 
J. Balch Moor, superintendent of insurance for the District 
of Columbia to dismiss the bill of complaint filed herein. 

2. The court erred in not sustaining said motion to dismiss. 

3. The court erred in holding that appellee. Group Health 
Association, a corporation, is not engaged in the business of in¬ 
surance in the District of Columbia in violation of the laws of 
the District of Columbia. 

4. The court erred in holding that appellee is not within the 
purview of any of the laws of the District of Columbia relat¬ 
ing to insurance companies. 

5. The court erred in not holding that appellee is engaged 
in the business of insurance in the District of Columbia with¬ 
out complying with the provisions of Section 646 of the D. C. 
Code of 1901. 

6. The court erred in not holding that appellee is engaged 
in the business of insurance in the District of Columbia with¬ 
out complying with the provisions of Section 647 of the D. C. 
Code of 1901. 

7. The court erred in not holding that appellee is engaged 
in the business of insurance in the District of Columbia with¬ 
out complying with the provisions of Section 650 of the D. C. 
Code of 1901. 

8. The court erred in not holding that the appellee is an in¬ 
surance company or oganization within the meaning of Sec¬ 
tion 652 of the D. C. Code of 1901. 

9. The court erred in not holding that the appellee is en¬ 
gaged in the business of insurance without complying with the 
provisions of Section 653 of the D. C. Code of 1901. 
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10. The court erred in not holding that the appellee is en¬ 
gaged in the business of insurance without complying with the 
provisions of Title II of the District of Columbia Revenue Act 
of 1937, approved August 17, 1937. 

11. The court erred in not holding that the appellee is en¬ 
gaged in the business of insurance without complying with the 
provisions of the Marine Insurance Act of the District of Co¬ 
lumbia. approved March 4, 1922, (Sections 185-215, Title V 
of the D. C. Code of 1929.) 

12. The court erred in not holding that appellee is engaged 
in the business of insurance in the District of Columbia in 
violation of the laws of the District of Columbia. 

13. The court erred in not holding that appellee is engaged 
in the business of insurance in the District of Columbia and 
that it is not authorized by the valid provisions of its charter 
so to do, since it is incorporated under subchapter :3, Chapter 
XVIII of the D. C. Code of 1901. 

ARGUMENT 

I 

Appellee is engaged in the business of insurance within the mean¬ 
ing of section 653 of the Code. 

The Court below in its opinion considered only the question 
of whether appellee was a health or accident insurance com¬ 
pany within the meaning of Section 653 of the Code (Section 
179, Title 5, Code of 1929). and held that it was not. We sub¬ 
mit that in so holding the Court below committed error. 

This section provides that no health, accident, or life insur¬ 
ance company or association shall transact business within the 
District of Columbia unless it shall have in assets, or in capital 
stock fully paid up in cash, or in both together, not less than 
$25,000 as a capital or guarantee fund, which fund must be 
invested as provided in said section. This section further 
provides that no health, accident or life insurance company or 
association shall issue policies or certificates providing, either 
singly or in the aggregate, a greater accident or death benefit 
than $500, or a greater weekly indemnity than $20, on any one 
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person, unless such company or association has in assets, or 
in capital stock fully paid up in cash, or in both together, not 
less than $100,000. invested as provided in the section. This 
section also provides for examinations of the companies by the 
superintendent of insurance and for the suspension of the 
license of any such company to do business if the superintend¬ 
ent finds that its assets have been reduced in value to an 
amount less than that required by the section. For the pur¬ 
poses of the section a health, accident or life insurance com¬ 
pany is defined as follows: 

“Every corporation, joint stock company, or association 
not exempt herein, transacting business in the District 
of Columbia, which collects premiums, dues, or assess¬ 
ments from its members or from holders of its certificates 
or policies, and which provides for the payment of indem¬ 
nity on account of sickness or accident, or a benefit in case 
of death, shall be known as 'health, accident, and life in¬ 
surance companies or associations/ ” 

We contend that appellee comes within this definition. It 
collects “premiums, dues, or assessments from its members/' 
anfl “provides for the payment of indemnity on account of 
sickness or accident.” Appellee, however, contends, and the 
Court below so held, that the phrase—“provides for payment 
of indemnity”—refers only to the payment of money to the 
policyholder. With this contention we disagree. The contract 
is one for the payment of indemnity, irrespective of whether 
the insurer makes payment to the insured himself or to a 
third party for the benefit of the insured. 

In the case of Physicians Defense Company v. Cooper, 199 
Fed. 576, a company entered into contracts agreeing to defend 
physicians sued for malpractice without expense to the phy¬ 
sicians. The question presented was whether such a contract 
constituted insurance within the meaning of a California stat¬ 
ute which defined insurance as “a contract whereby one un¬ 
dertakes to indemnify another against loss, damage or liability 
resulting from an unknown or contingent event.” In holding 
that such a contract was a contract of insurance, within the 
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meaning of the statute, the Circuit Court of Appeals for the 
Ninth Circuit said: 

“ * * # In case the holder of the contract is sued for 
damages for civil malpractice, the Defense Company en¬ 
gages to employ a local attorney, in whose selection the 
holder of the contract shall have a voice, who, together 
with the company’s attorney, will defend the case with¬ 
out expense to the holder, and this to the extent of the 
exhaustion of the sum named in the policy, which for the 
defense of one suit is $5,000; if others in one year, $10,000. 
It seems plain that when the holder is sued for civil mal¬ 
practice, which he deems is wrongful, and the necessity 
of making defense is thrust upon him, he must suffer loss, 
damage, or liability within the meaning of the contract to 
the extent that he is obliged to employ attorneys and 
meet the expenses of the trial in regular course. He must 
pay his attorneys for their services in his behalf, and he 
must pay his costs on the trial. These are the contingen¬ 
cies which the Defense Company agrees to meet. True, 
the company does not agree to pay to the holder of the 
contract the amount of such expenses incurred up to the 
sum of $5,000; but it does agree to lift them from the bur¬ 
den of liability of the holder, so that he will not be re¬ 
quired to use his own money to meet them. .The contin¬ 
gency of paying the expenses of attorneys and cost of de¬ 
fense in case of suit for civil malpractice is the risk or 
peril which the company agrees that it will meet, and it 
can make no difference whether it pays the amount of the 
expenses and costs incurred to the parties doing the serv¬ 
ice or to the holder of the contract, so that he may him- 
self meet such expenses and costs. The indemnity is the 
amount of such expenses arid costs to be paid. Or, to put 
it another way, the Defense Company agrees to hold the 
holder of the contract harmless in that respect to the ex¬ 
tent of $5,000 in the event of the happening of the contin¬ 
gency specified.” [Italics supplied.] 

In the case of Allin v. Motorist*s Alliance, 234 Ky. 714, the 
court in holding that a contract, whereby a company agreed 
to employ an attorney to defend a motorist in the event he 
was sued, constituted a contract of insurance, said: 

‘‘The attorney is but the agent representing the con- 
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tractee in the case in court, and payment to him directly 

| cannot well be distinguished from the act of paying the 
contractee directly and his paying the attorney who may 
represent him.” 

The case of Benevolent Burial Asso. v. Harrison, 181 Ga. 230. 
238. involved the question whether a company entering into 
contracts to provide funeral services for deceased members 
was engaged in the business of insurance. The court held it 
was. saying: 

“The Code of 1933. Secs. 56-901, declares: ‘A life insur¬ 
ance policy is a contract by which the insurer, for a stip¬ 
ulated sum. engages to pay a certain amount of money if 
another shall die within the time limited by the policy. 
The life may be that of the insured or of another in the 
continuance of whose life the insured has an interest.’ 
Under a narrow construction of this section, a contract 
is not a policy of insurance unless it is payable in a cer¬ 
tain amount of money; but this section does not pur¬ 
port to say that such is the only kind of contract that can 
be considered as an insurance policy. The provisions of 
this section are not exhaustive, and it cannot be said that 
a policy payable, not in money, but in something of value 
as the equivalent of money must for that reason alone be 
excluded from classification as an insurance contract. A 
contract may be one of insurance, though payable in 
goods or services of value. 14 R.C.L. 893, Sec. 2.” 

Here the appellee agrees, when a member is taken sick and 
would otherwise be called upon to bear the expenses of medical 
treatment and hospitalization, to contract with physicians of 
its own choosing to furnish the medical treatment and to pay 
to a hospital the cost of the hospitalization. The mere fact 
that the money for medical services and hospitalization may 
be paid directly to the physicians and hospitals makes such 
payment as much “a payment of indemnity” as if the money 
were paid to the member to reimburse him for the expenses 
incurred. 

The business conducted by appellee may be divided into 
two classes. First, it enters into contracts with physicians who 
agree to furnish certain medical services to the members of the 
corporation without charge, other than the dues paid by the 
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members to the appellee corporation (Rec. pp. 32, 33). Sec¬ 
ond. the appellee has made arrangements with hospitals 
whereby the members of the appellee corporation may receive 
adequate hospital services for which the appellee pays to the 
hospital the customary rate (Rec. p. 33). The appellee agrees 
with its members that it will pay so much of the cost of the 
hospital room as shall not exceed S4.00 per day for a period not 
to exceed twenty-one days for any one illness. While we con¬ 
tend that both classes of business come within the definition 
in Section 653 of the Code, it would certainly seem to be plain 
that a corporation which contracts with others to pay their 
hospital bills is entering into contracts to make a payment 
of indemnity. It is immaterial, as we see it, whether the cor¬ 
poration entering into such contracts agrees to reimburse the 
other contracting party for his hospital bills, or whether the 
corporation pays the bills direct. The result is the same. 
There is no distinction between such an agreement and the 
usual agreement contained in a fire insurance policy (referred 
to by this Court in Winston v. Arlington Fire Insurance Com¬ 
pany, 32 App. D.C. 61) whereby a fire insurance company re¬ 
serves to itself the right to repair or replace the damaged 
property instead of paying to the insured the cost thereof. 
Would any one contend that a fire insurance company in pay¬ 
ing a contractor to repair the damage done by a fire was not 
making a payment of indemnity? We submit that if such a 
contention were made it would not be sustained. 

II 

Appellee is engaged in the business of writing insurance within 

the general definition of the word “insurance.” 

Even if we are wrong in our contention that appellee is a 
health or accident insurance company within the definition 
contained in Section 653 of the Code, appellee nevertheless, is 
engaged in the business of insurance as generally defined, and 
hence, comes within the other provisions of law relative to the 
regulation, licensing, and control of insurance companies. 

While the Court below in its decree held that the appellee 
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was not engaged in the business of insurance “within the pur¬ 
view of any of the laws of said District relating to insurance 
companies.” its opinion was limited solely to the question of 
whether appellee was an insurance company within the defi¬ 
nition contained in Section 653 of the Code. There are many 
provisions of law relative to the licensing, conduct and regu¬ 
lation of the business of insurance in the District of Columbia 
which contain no definition of the word “insurance.” 

Section 646 of the Code. (Sec. 172, Title 5, of the D. C. Code 
of 1929). provides that every insurance company or benefit 
order, before it is licensed to do business in the District, shall 
file with the Superintendent of Insurance a copy of its char¬ 
ter, declaration of organization, or articles of incorporation, 
together with a certificate setting forth that it is entitled to 
transact business and assume risks and issue policies of in¬ 
surance in the District. 

Section 647 of the Code (Sec. 173. Title 5. Code of 1929) 
requires every insurance company or association doing busi¬ 
ness in the District to file with the Superintendent of Insur¬ 
ance. on or before the first day of March in each year, an an¬ 
nual statement showing its true financial condition as of the 
next preceding 31st day of December. 

Section 650 of the Code (Section 176, Title 5. Code of 1929) 
requires insurance companies to file statements and do other 
acts. 

Section 652 of the Code (Section 178, Title 5, Code of 1929) 
imposes the duty upon the superintendent of insurance to see 
that an insurance company or association organized under the 
laws of the District of Columbia possesses the assets required 
by law or its charter. 

Section 1 of Title 2 of the D. C. Revenue Act of 1937. ap¬ 
proved August 17. 1937. (Section 966, Title 20, Code of 1929. 
Supp. Ill) requires every “company organized as a stock, mu¬ 
tual. reciprocal. Lloyd’s, fraternal, or any other type of insur¬ 
ance company or association,” to obtain an annual license or 
certificate of authority upon payment of a fee of $25. In Sec¬ 
tion 2 of the same Act, a criminal penalty is provided for en¬ 
gaging in the insurance business without a license. Section 4 


13 


of the same Act requires each such insurance company to file 
an annual statement before March first of each year of its 
operations for the year ending December 31st, immediately 
preceding, and Section 5 provides for the revocation of the 
license or certificate of authority to transact business of any 
company which fails to file such annual statement. Section 6 
of the same Act provides for the payment of taxes “equal to 
two per centum of its policy and membership fees and net 
premium receipts on all insurance contracts on risks in the 
District of Columbia.” 

The Marine Insurance Act. approved March 4. 1922, (42 
Stat. 401, Sec. 184-215, Title 5, Code of 1929) authorizes a 
company to be formed under that Act to write insurance 
“against bodily injury or death by accident, and against dis¬ 
ablement resulting from sickness, and every insurance ap¬ 
pertaining thereto, including quarantine and identification.” 
(Sec. 186. Title 5, Code of 1929). This section exempts from 
its operation companies operating under Section 653 of the 
Code. 

In the same Act (Section 187, Title 5, Code of 1929) are set 
forth the requirements for mutual companies undertaking to 
do business thereunder. 

In not one of the Acts above cited is there a definition of in¬ 
surance . It necessarily follows that, if appellee is engaged in 
the business of insurance as generally defined, it must obtain 
an annual license under the Revenue Act of 1937, and must 
meet the requirements and be subject to the regulation pro¬ 
vided by the statutes above referred to pertaining to com¬ 
panies engaged in the insurance business. Therefore, we will 
now discuss the cases in which the question of what consti¬ 
tutes insurance has been considered. 

A contract to furnish medical and hospital service is a con¬ 
tract of insurance. 

State ex rel Troy v. Lumberman’s Clinic, 186 Wash. 384, 
58 p. (2) 812. 

Contracts to furnish legal services are also contracts of in¬ 
surance. 

Physicians’ Defense Co. v. Cooper, 199 Fed. 576. 
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Physicians’ Defense Co. v. O’Brien , 100 Minn. 490. Ill N. 
W. 396. 

In the case of Allin v. Motorist’s Alliance, 231 Ky. 714. a. 
company entered into contracts with motorists whereby the 
company agreed to furnish legal services to motorists when 
specified contingencies had arisen, the contracts providing 
they were not contracts of indemnity or insurance. The court 
held the contract to be one of indemnity and. therefore, in¬ 
surance saying: 

“It is not good logic to argue that the furnishing of an 
attorney to represent the owner of an automobile in his 
defense in court actions is not a loss indemnified against. 
Insurance companies are authorized to indemnify against 
such losses as arise out of the ownership, operation, or 
maintenance of an automobile. If, in the operation of 
his automobile, he has a loss resulting in a claim against 
him, the collection of which is prosecuted in a court, he 
must have an attorney and pay for his services, and it 
would be futile to argue that the contract in question 
does not indemnify him against a loss. If it provided for 
the payment of an attorney fee not to exceed a certain 
sum when the owner of the automobile should be haled 
into court by reason of something growing out of his 
ownership or operation of his automobile, we believe 
that no one would argue that it was not insurance. The 
difference is one of form arid not of substance. The con¬ 
tract provides against any loss growing out of the pay¬ 
ment of attorney fees by the simple expedient of agree¬ 
ing to furnish and pay the attorney. * * * The contract 
holder is required to do nothing other than to notify ap¬ 
pellee that he needs an attorney, and, upon such notifi¬ 
cation, he is relieved of all expenses incident to the em¬ 
ployment of an attorney to represent him in his defense. 
It is true that the contract does not provide for the pay¬ 
ment of any sum directly to the contractee, but it does 
provide for the relieving of the contractee of the expenses 
of the employment of an attorney. The attorney is but 
the agent representing the contractee in the case in court, 
and payment to him directly cannot well be distinguished 
from the act of paying the contractee directly and his • 
paying the attorney who may represent him. 
****** 

“It is suggested in brief for appellee that the contract 



shows, on its face, and so states, that it is not an insurance 
policy. But that is wholly beside the question. No one 
can change the nature of insurance business by declaring 
in the contract that it is not insurance.’’ [Italics sup¬ 
plied.] 

A contract to inspect plate glass, keep the same puttied, 
and to replace the glass, if broken, is also a contract of insur¬ 
ance. 

People v. Standard Plate Glass Salvage Co., 156 X. Y. 
Supp. 1012. 

The same is true as to contracts to furnish burials for de¬ 
ceased members. 

Oklahoma S. W. Burial Asso. v. State ex rel Read, 135 Okla. 
151. 63 A.L.R. 704. 

Notes in 63 A.L.R. 711, 723, and 100 A.L.R. 1449. 1453. 

Certainly, if contracts such as were involved in the preced¬ 
ing cases constitute insurance, there would seem to be no 
doubt but that the contracts herein involved are likewise in¬ 
surance. 

It is immaterial in this case that the appellee only under¬ 
takes to provide the stipulated medical and hospital services 
to the extent of its resources. 

In the case of State ex rel Beach v. Citizens ’ Benefit Asso., 
6 Mo. App. 163, a contract was held to be one of insurance 
which provided that, upon the death of any member, a sum 
should be paid not exceeding a stipulated amount, this sum to 
be obtained by levying an assessment in a fixed amount upon 
each surviving member, the association not being liable for 
any deficiency. 

In the case of Commonwealth v. Witherbee, 105 Mass. 149, 
the company agreed to pay, upon the death of any member 
“as many dollars as there are members” in the same division, 
the number in each division being limited to five thousand. 
This was held to be insurance, notwithstanding there was no 
agreement to pay a fixed amount. 

In the case of Lee Mut. Fire Ins. Co. v. State, 60 Miss. 395. 
the court said: 
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“That the defendant corporation was conducted upon 
the mutual cooperative plan, owning no property and 
accumulating no fund for the payment of its losses, but 
relying solely upon assessments upon its policyholders to 
meet each successive loss, and obligating itself to pay only 
such amount as these assessments might yield, does not 
strip it of its character of an insurance company, the test 
is not the mode or manner in which it affords insurance, 
but whether it undertakes and promises, in consideration 
of a sum paid, to give security or indemnity against loss 
by fire, and this it certainly does.’’ 


Xor is it material that appellee is not organized for profit 
to itself. 

In the ca$3 of National Colored Aid Society v. State, 208* 
Ind. 3S0. 196 X.E. 240, it was held that a corporation organ¬ 
ized as a “society, association or club not for profit,” but which 
paid accident and disability benefits, was engaged in the busi¬ 
ness of insurance. 

See also: 


State cx rcl Cole/nan v. Wichita Mutual Burial A$so., 
73 Kans. 179, S4 Pac. 757; 

Xotes in 63 A.L.R. 711, 735; 100 A.L.R. 1449, 1457. 

All mutual insurance companies are cooperative enterprises 
from which no one derives a profit except the policy holders. 
In referring to such companies, the Court, in Penn Mutual 
Co. v. Lederer, 252 U.S. 523, 533, said: 


“Mutual fire, mutual marine and mutual life insurance 
companies are analogous in that each performs the serv¬ 
ice called insuring wholly for the benefit of their policy¬ 
holders and not like stock insurance companies in part for 
the benefit of persons who as stockholders have provided 
working capital on which they expect to receive dividends 
representing profits from their investment. In other 
i words, these mutual companies are alike in that they are 
cooperative enterprises.” 
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III 

Appellee is not a relief association within the meaning of the ex¬ 
empting provisions of law. 

Section 653 of the Code contains the following proviso: 

‘'And provided further, That nothing contained herein 
shall apply to any relief association, not conducted for 
profit, composed solely of officers and enlisted men of the 
United States Army or Navy, or solely of employees of 
any other branch of the United States Government serv¬ 
ice, or solely of employees of any individual, company, 
firm, or corporation/’ 

Section 8 of Title 2 of the D. C. Revenue Act of 1937 con¬ 
tains a similar provision, which reads as follows: 

“Sec. 8. Nothing contained in this title shall apply to 
any relief association, not conducted for profit, composed 
solely of officers and enlisted men of the United States 
Army or Navy, or solely of employees of any other branch 
of the United States Government service or solely of em¬ 
ployees of the District of Columbia government, or solely 
of employees of any individual, company, firm, or corpo¬ 
ration or to any fraternal organization which issues con¬ 
tracts of insurance exclusively to its own members.” 

Appellee contends that it is a relief association within the 
meaning of these exempting provisions. But its membership 
is not limited solely to the employees of any branch of the 
United States Government service. Section 1 of Article 2 of 
its By-Laws (Rec. p. 17) provides: 

“Sec. 1. The corporation shall have no capital stock 
but shall be an association controlled by its members. 
The membership of this corporation shall be composed 
solely of civil employees of the executive branch of the 
United States Government service; Provided, however, 
That in case persons other than employees of the Federal 
Home Loan Bank Board and agencies under its direction 
shall be designated as eligible for membership, such action 
shall first have approval of a majority of the Board of 
Trustees.” 
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Appellee takes the view that Congress intended there might 
be one relief association for all of the military and naval em¬ 
ployees of the United States and another relief association for 
all of the civil employees of the United States. If Congress 
had contemplated only these two branches of the Govern¬ 
ment service, would it not have referred to relief associations 
“composed solely of officers and enlisted men of the United 
States Army and Navy, or solely of employees of the other 
branch of the United States Government service?” The fact 
that Congress said “any other branch” rather than “the other 
branch” implies that Congress regarded the Government serv¬ 
ice as consisting of more than one branch in addition to the 
military service. 

But Congress did not intend to exempt a relief association 
composed of the officers and enlisted men of both the Army 
and the Navy. It will be noted that the words “officers and 
enlisted men” are in the conjunctive, while the words “Army 
or Navy” are in the disjunctive. It is clear that Congress in¬ 
tended that the officers and enlisted men of the Army might 
compose one relief association and the officers and enlisted 
men of the Navy another relief association, but that an asso¬ 
ciation should not be exempt from compliance with the in¬ 
surance laws if composed of the officers and enlisted men of 
both branches of the military service. Certainly if Congress 
did not intend to exempt a relief association composed of the 
officers and enlisted men of both branches of the military 
service, it did not intend to exempt a relief association com¬ 
posed of all the civilian employees of all of the Executive 
Departments and independent agencies of the Government. 

It is manifest that Congress was not referring to the 
branches of the Government in the constitutional sense—in 
other words, to the Executive. Legislative and Judicial 
branches—, since the Act specifically refers to the officers and 
enlisted men of the Army as one branch, and the officers and 
enlisted men of the Navy as another branch, and both of these 
are parts of the Executive branch in a constitutional sense. 

In Stevens v. Board of Water Commissioners, 102 Conn. 
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21S, 128 Atl. 713. the court, in defining “any branch of said 
city government” used in a statute, said: 

“* * * One of the definitions of ‘branch’ given in the 
Century Dictionary and Cyclopedia is: 

‘Any member or part of a body or system; a depart¬ 
ment ; a section or subdivision.’ 

“See also Webster’s New International Dictionary: 
Standard Dictionary. 

****** 

“The board of water commissioners falls well within 
the natural meaning of the phase ‘any branch of said city 
government.’ ” 

We submit that Congress intended to exempt only the com¬ 
paratively small and inconsequential relief associations com¬ 
posed solely of officers and enlisted men of the United States 
Army, those composed solely of officers and enlisted men of 
the United States Navy, and those composed solely of em¬ 
ployees of any other single department or independent agency 
of the Government. It did not intend to exempt an associa¬ 
tion which would or could include within its membership all 
of the civil employees of the Executive branch of the Govern¬ 
ment. 

Furthermore, it will be noted that the appellee has entered 
into a contract with the Home Owners Loan Corporation 
whereby it has agreed to extend its services to the employees 
of that corporation (Rec. pp. 33-36). Certainly it cannot be 
said that the employees of the Home Owners Loan Corpora¬ 
tion are employees of the Executive branch of the Govern¬ 
ment. With respect to the employees of corporations, the 
exemption is limited to relief associations composed “solely of 
employees of any * * * corporation.” It does not include a 
relief association composed of the employees of a corporation 
and other persons as well. 
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IV 

Appellee is not authorized under valid provisions of its charter 

to engage in the business of insurance. 

Appellee alleges in its bill of complaint that it was duly in¬ 
corporated as a non-profit mutual improvement society in the 
District of Columbia pursuant to subchapter three of Chapter 
XVIII of the Code (section 121, Title 5 of the D. C. Code of 
1929). This section of the Code does not authorize the crea¬ 
tion of insurance companies. Such companies must be organ¬ 
ized under subchapter four of Chapter XVIII of the Code 
(Section 261 of Title 5 of the 1929 Code), relating to the crea¬ 
tion of “manufacturing, agricultural, mining, mechanical, in¬ 
surance, mercantile, transportation, market and savings bank 
corporations/’ and must comply with the requirements of 
section 653 of the Code (Sec. 179. Title 5 of the D. C. Code 
of 1929) if it comes within the definition of health or acci¬ 
dent insurance contained therein, or if it does not. then it 
must comply with the provisions of the Marine Insurance Act. 
sections 1S4-215, Title 5 of the D. C. Code. It is not material 
that the provisions which appellee has inserted in its charter 
authorize it to carry on the business of insurance. 

In the case of National Association of Certified Public Ac¬ 
countants v. United States, 53 App. D. C. 391, 292 Fed. 668, 
a corporation had been organized under the same section of 
the Code as appellee here. In its charter it inserted a provi¬ 
sion authorizing it to confer upon its members the degree of 
certified public accountant. The Court held that all of the 
provisions of the law relative to the creation of corporations 
must be read together; that the authority to confer degrees 
was expressly conferred upon corporations organized as insti¬ 
tutions of learning; that in the section relating to the organi¬ 
zation of societies for mutual improvement there was no ref¬ 
erence to the authority to confer degrees and that “from this 
it must be inferred that, where it did not expressly grant such 
power, it (Congress) intended to withhold it.” Since the 
statute under which the company was incorporated did not 
authorize it to confer degrees it was further held that such 
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authority could not be assumed by inserting a provision to 
that effect in the charter, the court saying: 

“It is urged that, because the corporation provided, 
in the certificate which it filed with the recorder of deeds, 
that one of its purposes was to admit members to the 
degree of certified public accountant and to issue certifi¬ 
cates to that effect, the corporation has the power to do 
these things. But this cannot be admitted. By making 
the statement in the certificate it did not acquire a right 
not granted by the section. It might have taken less than 
the section gave, but not more. The section measures the 
maximum power which a corporation organized under it 
can exercise. 

“ ‘It is idle to say, therefore/ declared the Supreme 
Court of the United States, ‘that any corporation could 
assume to itself powers of action by the mere declaration 
in its articles or memorandum that it possessed them/ 
Oregon Railway <fc Navigation Co. v. Oregonian Railway 
Co., supra, 130 U. S. 25, 9 Sup. Ct. 413, 32 L. Ed. 837. 
To the same effect are Waters Pierce Oil Co. v. Texas, 
supra; Central Transporation v. Pullman’s Car Co., 139 
U. S. 24. 4S, 11 Sup. Ct. 478, 35 L. Ed. 55; Dancy v. Clark, 
24 App. D. C. 487.” 

The section of the Code under which appellee was organized 
only authorizes the creation of associations “for benevolent, 
charitable, educational, literary, musical, scientific, religious, 
or missionary purposes, including societies formed for mutual 
improvement or for the promotion of the arts.” It does not 
authorize the organization of a company for the purpose of 
carrying on a business. Insurance, whether carried on by a 
stock company or a strictly mutual company, is a business. 
In the case of State ex rel Truy v. Lumberman’s Clinic, supra, 
the court said: 

“We are clearly of the opinion that the object for which 
the respondent corporation was formed, as expressed in 
its articles of incorporation, is utterly at variance with 
the preamble of the articles, above quoted, and that, not¬ 
withstanding the fact that the articles state that the busi¬ 
ness of the corporation shall be carried on without any 
purpose of producing profits, the corporation was at- 



22 


tempted to be organized under a statute which does not 
contemplate the organization of any such business. Pro¬ 
viding, for compensation, medical and surgical care for 
those in need of the same is as much a business as the 
operation of a lumber mill or grocery store, and any 
business may be conducted without any purpose of pro¬ 
ducing profits, if the owner decides to operate it on that 
principle. * * * 

“Profit does not necessarily mean a direct return by 
way of dividends, interest, capital account, or salaries. 
A saving of expense which would otherwise necessarily 
be incurred is also a profit to the person benefited. If 
respondent renders to its incorporators or members, or to 
officers in which they are interested and in whose profits 
they share, a service at a cost lower than that which 
would otherwise be paid for such service, then respond- 
; ent ? s operations resulted in a profit to its members. * * *” 

CONCLUSION 

We are not concerned here with the advantages or disad¬ 
vantages of socialized medicine, nor with whether the ap¬ 
pellee is carrying on a business beneficial to its members. We 
may concede generally that all insurance is beneficial to the 
public, but since it is a business impressed with a public in¬ 
terest (German Alliance Ins. Co. v. Lewis, 233 U. S., 3S9), it 
is only proper it should be regulated. One has but to look in 
the daily newspapers to see the advertisements of companies 
which, in return for stated premiums, agree to indemnify one 
against the possibility of being compelled to pay expenses 
incurred at hospitals for treatment and care. If the decree 
of the lower Court be sustained in this case, it means that? 
hereafter mutual insurance companies to indemnify against 
hospital and medical expenses may organize, not as insurance 
companies, but as associations under subchapter three of 
Chapter XVIII of the Code for mutual benefit, as the ap¬ 
pellee has done, and carry on their business without comply¬ 
ing with the requirements of law relative to insurance com¬ 
panies. The result will be disasterous. 

We submit that for the protection of the public, appellee 
should be compelled to conform with the requirements of law 
respecting the conduct of the business of insurance. Plaintiff 


23 


is far from a benevolent or charitable organization. It charges 
individual members having no declared dependents $2.20 a 
month and it charges members whose dependents are entitled 
to benefits under the contract $3.30 a month. These charges 
are not merely nominal; they are substantial. In return the 
company obligates itself to give nothing, unless the company 
is in a position to furnish the benefits mentioned in its by¬ 
laws. Certainly a corporation collecting large sums of money 
in the aggregate from persons who believe they are purchas¬ 
ing protection against the costs and expenses of illness should 
be under the control and regulation of the Superintendent of 
Insurance of the District of Columbia. 

Elwood H. Seal. 

Corporation Counsel, D. C., 

Vernon E. West. 

Principal Assistant Coporation Counsel, D. C., 
District Building, 

Attorneys for Appellant. 
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IN THE 

©mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1938. 
No. 7260. 


J. Balch Moor, Superintendent of Insurance for the 
District of Columbia, Appellant, 

v. 

Group Health Association, Incorporated, 

A Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 

A further statement of the case by appellee is 
deemed unnecessary, as the statement made by appel¬ 
lant is fair and accurate and appellee has no objection 
thereto. 

POINTS OF LAW DISCUSSED 
I 

Appellee is neither in form nor purpose an insurance 
company, nor is it engaged in the business of in¬ 
surance within the meaning of any of the laws of 
the District of Columbia. 


o 


II 

Even were it held to be that any of the insurance 
statutes were applicable, appellee is clearly within 
the express exceptions specified in Sec. 179, Title 5 
of the D. C. Code. 

ARGUMENT 

I 

Appellee is neither in form nor purpose an insurance 
company, nor is it engaged in the business of in¬ 
surance within the meaning of any of the laws of 
the District of Columbia. 

Title 5, Section 179 of the Code of the District of 
Columbia sets forth the following definition of 
“Health, Accident and Life Insurance Companies”; 

“* * * —Every corporation, joint-stock com¬ 
pany, or association not exempt herein, transact¬ 
ing business in the District of Columbia, which col¬ 
lects premiums, dues, or assessments from its 
members or from holders of its certificates or poli¬ 
cies, and which provides for the payment of in¬ 
demnity on account of sickness or accident, or a 
benefit in case of death, shall he known as ‘health, 
accident, and life insurance companies or associa¬ 
tions. # * * *” (Emphasis supplied) 

It is submitted that Appellee is not engaged in the in¬ 
surance business within the contemplation of the Dis¬ 
trict of Columbia Code. 

The Common Law definition of “insurance” earlv 
laid down in Commonwealth v. Wetherbee, 105 Mass. 
149, 160 (1870), has been the one most frequently cited 
by the courts as stating the prevailing common law 
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rule, apart from specific statutory re-definition to the 
contrary. That definition is as follows: 

“A contract of insurance is an agreement, by 
which one party, for a consideration, (which is 
usually paid in money, either in one sum, or at 
different times during the continuance of the 
risk,) promises to make a certain payment of 
money upon the destruction or injury of some¬ 
thing in which the other party has an interest. 
* * * *” (Emphasis supplied) 

It is this definition of “insurance” that Couch’s Cyclo- 
f pedia of Insurance Law and other text authorities on 

insurance law utilize as expressing the American law 
(Chapter 1, Section 2). 

In Bankers Insurance Co. v. Knott, 41 Ga. App. 
639, 643, 154 S. E. 194 (1930), the court cites with 
approval the following definition of “insurance” 
found in 32 C. J. 975, Section 1: 

“Broadly defined, insurance is a contract by 
which one party, for compensation called the 
premium, assumes particular risks of the other 
party and promises to pay to him or his nominee 
a certain or ascertainable sum of money on a spe¬ 
cific contingency. * * *” (Emphasis supplied) 

In a recent case in New Jersey, Moresh v. O’Regan, 
120 N. J. Eq. 534, 180 Atl. 619 (1936), the court makes 
the following observations as to the nature of insur¬ 
ance : 


“A contract which, for a consideration, under¬ 
takes to do anything other than to pay a sum of 
money upon the destruction or injury to some¬ 
thing in which the other party has an interest is 
not a contract of insurance.” 
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A few of the many other decisions defining “insur¬ 
ance” as involving a payment of money are: Pirics v. 
Benevolent Soc., 83 N. J. Eq. 29, 89 Atl. 1036; People 
v. Rose, 174 Ill. 310, 51 N. E. 246; Supreme Command- 
ery of Knights of the Golden Rule v. Ainsworth, 71 
Ala. 436, 46 Am. Rep. 332; State v. Citizens Benev. 
Assn., 6 Mo. App. 163; Claflin v. U. S. Credit System 
Co., 165 Mass. 501, 43 X. E. 293; and Commonwealth 
v. Provident Bicycle Assn., 178 Pa. 636, 36 Atl. 197. 

Appellee asserts that in every case cited by Appel¬ 
lant which defines “insurance”, the decision is based 
upon a statutory re-definition of the word “insur¬ 
ance”. The common law definition is controlling in 
the District of Columbia in the absence of a statutory 
definition or re-definition. 

Not only is the appellee not carrying on an insurance 
business in the sense that it makes no payments of 
indemnity, but likewise, the appellee insures against 
no hazard or peril. Indemnity against hazard or peril 
is the essence of insurance. It is the absence of this 
element of insurance against hazard or peril which 
most strikingly reveals the fact that the appellee is 
not engaged in an insurance business. 

In A. L. R. Annotations, entitled “What Consti¬ 
tutes Insurance” (63 A.L.R. 731), the following quo¬ 
tation appears: 

“If there is no hazard or peril, as contemplated 
by the statute defining insurance, but a mere con¬ 
tract entitling certificate holders to medical serv¬ 
ices or supplies at free or reduced rates, the con¬ 
tract is not one of insurance.” 

This annotation is based on the holding in Fishback 
v. Universal Service Agency, 87 Wash. 413, 151 Pac. 
768 (1915). In that case a service agency entered into 


contracts with physicians, druggists, and dealers in 
certain other articles, and with persons whom it in¬ 
duced to buy certificates whereby the certificate hold¬ 
ers were entitled to procure from such physicians, 
dealers in medical supplies, or other contractors, serv¬ 
ices and supplies at reduced rates. The contracts with 
the certificate holders expressly stipulated that the 
Corporation acted only as agent and assumed no re¬ 
sponsibility for breach of any contracts. The Cor¬ 
poration, however, did promise that in the event of 
breach of contract, it would use its best efforts to pro¬ 
cure other persons or firms to offer the same or simi¬ 
lar service. The Washington statute involved pro¬ 
vided that: 

“ ‘Insurance is a contract whereby one party 
called the insurer,” for a consideration, under¬ 
takes to pay money or its equivalent, or to do 
an act valuable to another party called the “in¬ 
sured,” or his “beneficiary,” upon the happening 
of the hazard or peril insured against, whereby 
the party insured or his beneficiary suffers loss 
or injury.’ ” 

The Washington court, in holding that the service 
agency involved was not an insurance company, said 
at page 772: 

“* * * The essential elements of an insurance 
contract, it will be observed from the definition 
given, are: (1) An insurer; (2) a consideration; 
(3) a person insured or his beneficiary; (4) a 
hazard or peril insured against whereby the in¬ 
sured or his beneficiary may suffer loss or injury. 

“Testing the business of the respondent by 
these essentials, it seems to be wanting in the 
principal essential necessary to make it an insur¬ 
ance contract. Clearly there is no hazard or peril 
whereby the purchasers of these contracts may 
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suffer loss or injury, which the respondent insures 
against. It does not guarantee that any of the 
contracting parties, even the physician, will per¬ 
form the services agreed upon. On the contrary, 
in the paragraph lettered ‘V’ of its offer of bene¬ 
fits it expressly declares that it ‘assumes no liabil¬ 
ity for the breach of any one or all of such con¬ 
tracts.’ It is true that it does say in the same 
paragraph that in the event of a breach of the 
agreement by the dealers or physician it will use 
its best efforts to procure other persons or firms 
to offer the same or a similar service. But this, 
while it may require the respondent to use reason¬ 
able diligence to procure another person to per¬ 
form the services in case the contracting party for 

anv reason fails therein, and mav render it liable 

• / • 

to the contract holder in damages if it should fail 
to exercise such diligence, it is in no sense a guar¬ 
antor or an insurer that the service will be per¬ 
formed. There is therefore, as we see it, no 
hazard or peril insured against, and the transac¬ 
tion being lacking in this essential element, it is 
not an engaging in the insurance business.” 

The court remarks further: 

“As authority for his position the insurance 
commissioner relies principally upon the so-called 
Physicians’ Defense Company Cases found in 199 
Fed. 576,118 C.C.A. 50, 47 L.TR.A. (N. S.) 290, and 
Id., 100 Minn. 490, 111 N. W. 396, * * * But the 
contracts in these cases, which were held to be 
contracts of insurance, differ widely from the con¬ 
tract in the case at bar In the Physicians’ De¬ 
fense Company Cases the company agreed for a 
stated consideration paid to it by a physician to 
defend the physician against ‘all civil suits for 
damages for malpractice, based on professional 
services rendered by himself or his agent during 
the time of the contract at its own expense, not 
exceeding five thousand dollars,’ subject to cer- 
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tain defined conditions. There was in those cases 
a contract for indemnity against a hazard which 
might cause the physician loss, but, as we have at¬ 
tempted to show, no hazard or peril is insured 
against by the contract in the case at bar. So 
with the case cited from this court. There was an 
insurance against loss to the beneficiary of the 
insured. We cannot therefore think them con¬ 
clusive, or even in point in the case at bar.” 

The Group Health Association, like the service agency 
involved in the Fishback case, docs not insure against 
any hazard or peril, nor does it pay any indemnities. 
The sole purpose of the Group Health Association is 
to make arrangements with physicians and certain 
other persons for its members. The Group Health 
Association does not guarantee the performance by 
the physicians, nor in any other way enter into the 
actual rendering of medical services. In effect, its 
actions are purely those of an intermediary for its 
members. The Group Health Association simply con¬ 
tracts with its members to make arrangements with 
physicians to serve its members and if such services 
are, for some reason, not rendered by those practi¬ 
tioners, to use reasonable diligence to procure similar 
arrangements with others. 

Tn Cimprich vs. Penna. R. R. Co. 119 Pa. Sup. Ct. 5 
(180 Atl. 51) (1935) the Court speaking through Mr. 
Justice Stadfeld said (page 13): 

‘‘Quoting from the opinion of Mr. Justice Clark 
in Commonwealth v. Equitable Beneficial Associa¬ 
tion, 137 Pa. 412, 419,18 A. 1112, one of the leading 
cases on the question of distinction between an in¬ 
surance company and a beneficial association: 
‘What is known as a beneficial association, how¬ 
ever, has a wholly different object and purpose in 
view. The great underlying purpose of the or- 
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ganization is not to indemnify or to secure against 
loss; its design is to accumulate a fund from the 
contribution of its members, “for beneficial or 
protective purposes,” to be used in their own 
aid or relief, in the misfortunes of sickness, injury 
or death. The benefits, although secured by con¬ 
tract, and for that reason to a limited extent as¬ 
similated to the proceeds of insurance, are not 
so considered. Such societies arc rather of a 
philanthropic or benevolent character; their bene¬ 
ficial features may be of a narrow or restricted 
character; the motives of the members mav be to 
some extent selfish, but the principle upon which 
they rest is founded in the considerations men¬ 
tioned. These benefits, by the rule of their organi¬ 
zation, are payable to their own unfortunate, out 
of funds which the members have themselves con¬ 
tributed for the purpose, not as an indemnity, or 
security against loss, but as a protective relief in 
case of sickness or injury, or to provide the means 
to a decent burial in the event of death. Such 
societies have no capital stock. They yield no 
profit, and their contracts, although beneficial and 
protective altogether exclude the idea of insur¬ 
ance, or of indemnitv, or of seeuritv against 
loss.’ ” 

It is useless to examine the facts of all the cases 
which have followed the principles set forth in the 
language from the case of Commonwealth vs. Equit¬ 
able Beneficial Association, which is quoted above. In 
the latest case, Cimprich vs. Penn. R. R. Co., supra, the 
Penn. R. R. System Voluntary Relief Department was 
involved. This “Department” as stated in its regula¬ 
tions, was a beneficial Association for the joint admin¬ 
istration of the Relief Departments of the Pennsvl- 
yania R. R. Co. and five other Transportation Com¬ 
panies. The plaintiff applied for membership in this 
Association and received a certificate of membership 
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entitling him to money benefits for sickness or dis¬ 
ability, such benefits to be paid from a Relief Fund 
formed by voluntary contributions from Members. 
In the event that a deficit should be incurred bv the 
Relief Fund, the Transportation Companies were to 
make appropriations to make up such deficit. Be¬ 
sides quoting at length from the opinion in Common¬ 
wealth vs. Equitable Beneficial Association, the Court 
said (page 12-13): 

“As stated in 39 Corpus Juris 247 Sec. 362: 
‘For the purpose of providing for relief or the 
payment of benefits in the case of accident, sick¬ 
ness, or death of their employees, various employ¬ 
ers, particularly railroads, have from time to time 
organized or encouraged the formation among 
their employees of what are commonly known as 
relief departments or funds. Such relief depart¬ 
ments or associations are not insurance companies 
in such a sense, as to bring them within the opera¬ 
tion of statutes relating to such companies, but 
they are more properly regarded as beneficial so¬ 
cieties. ’ 

“In Beck v. Pennsylvania Railroad Company, 
63 X.J.L. 232, the court held that the transaction 
created a contract between the company and em¬ 
ployee which was not against public policy nor 
lacking in mutualitv or consideration, nor bevond 
the power of the company to make. The court 
stated at page 241 : ‘l can perceive no reason why 
the establishment of such a fund and the agree¬ 
ment of those who contribute to it as to its distri¬ 
bution can be held to fall within the regulations 
of the insurance laws. Such an association cre¬ 
ates its own fund by voluntary action and dis¬ 
tributes it by an agreed upon plan, and the con¬ 
tract between them is not of insurance but of 
beneficial relief. . . . The contract of the company 
with the members of the relief fund to take charge 
of the fund, to administer it at its own expense 
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and to guarantee that it shall be sufficient to fur¬ 
nish the agreed-on relief, is also in my judgment, 
not one of insurance within the laws appealed 
to.’ ” (Emphasis supplied) 

A few cases and definitions are, it is true, not in line 
with these general points of view. Thus, some states, 
in cases of physicians ’ defense companies, have re¬ 
jected the above argument as to avoidance of loss 
(Physicians Defense Co. v. Cooper, 199 Fed. 576; 
Phys. Def. Co. v. Obrien, 100 Minn. 490), and certain 
other cases involving the furnishing, for prepaid fees, 
of legal services to members of automobile associa¬ 
tions, have regarded the activities as constituting in¬ 
surance. (National Auto Service Corp. v. State, 55 
S. W. 2d 209 (Tex., 1932); Allin v. Motorists’ Alliance 
of America, 234 Ky. 714 (1930): State v. Bean, 193 
Minn. 113, 258 N. W. 18 (1934). So have some of the 
cases which concerned the payment by an association, 
for pre-fixed fees, of the cost of a burial at the time 
of the member’s death. (The cases are collected in 
63 A.L.R. 704; 100 A.L.R. 1449.) 

In spite of these other cases, it seems to us that 
legal precedents based on the previously-cited defini¬ 
tions of insurance and indemnity establish the more 
reasonable argument that Croup Health Association 
is not engaged in insurance, and the same conclusion 
may be reached on considerations of even a broader 
nature. 

i In the first place, it is clear that the element of con- 
tiufjency in the furnishing of the benefits offered is a 
significant factor in determining whether insurance 
exists—and to the extent that the benefits offered by 
Group Health Association are furnished in a fairly 
continuous or frequent manner, this contingency fac- 
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tor is, of course, weakened. The size of the amount or 
value of benefits also seems pertinent in considering 
whether it is necessary for the State to step in and 
impose the stringent requirements of the insurance 
statute. Further, those reserve-fund requirements 
would be more necessary, if, at every time the associa¬ 
tion furnishes it benefits, it sutlers a specific financial 
loss , thereby creating a drain upon its financial re¬ 
sources—as distinguished from this case where the 
services are furnished through parties whom the as¬ 
sociation has already “retained” for a fixed considera¬ 
tion, before the need for furnishing benefits arises. 
The reserve requirements would also seem more 
necessary if the association’s contingent obligations 
to its contractees are fixed, in the sense of not being 
subject to a reserved right to limit their extent; and 
also if the association had assumed a liability to its 
contractees for breach of contract by the parties ren¬ 
dering the services. Group Health expressly limits its 
obligation to the making of arrangements with physi¬ 
cians. It does not guarantee that the services will be 
furnished. It does not “assure” anything. 

Thus, in the burial association cases, there was the 
contingency of death, and upon its happening, the as¬ 
sociation became subject to the financial loss of paying 
the cost of the burial; and rather large amounts in 
potential benefits were involved. The majority view 
that these associations were engaged in insurance 
seems, therefore, reasonable. Similarly, in the cases 
involving associations furnishing legal services—the 
physicians’ defense companies and the automobile as¬ 
sociations—there were contingencies, substantial 
amounts in potential benefits, and generally the asso¬ 
ciation became subject to a specific financial obliga¬ 
tion upon the happening of the contingency (e.g. in 
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many of the cases, the company when called on to fur¬ 
nish legal services thereupon engaged a local attor¬ 
ney). 

On the other hand, in the case of a hospital which 
agreed, for a stated consideration, to take care of one 
of its inmates for the rest of her life, it is clear that 
the services were more of a continuous than a contin¬ 
gent nature, and there was little of specific financial 
loss accruing to the hospital upon each rendering of 
the service. The contract was held not to be one of 
insurance. (Sisters of Third Order of St. Francis v. 
Guillanc, 222 Ill. App. 543 (1921).) 

Thus applying the above principles to the present 
case, in Group Health Association part of the services 
(preventive medicine, regular examinations, etc.) are 
of a continuous rather than contingent nature; the As¬ 
sociation does not incur a specific financial loss every 
time the service is rendered; as in the case last dis¬ 
cussed, it has assumed no liability for breaches of con¬ 
tract by doctors; and it has rigorously limited its con¬ 
tractual obligations to arrangements for the furnish¬ 
ing of certain limited services “only to the extent of its 
resources’ 7 and subject to alteration by the trustees. 
(E.g., Article 10, section 4, of the by-laws, as amended 
May 2, 1938.) 

We submit, therefore, that most of the conditions 
rrhich make desirable the application of the insurance 
statute as a measure of public protection are lacking 
in the case of Group Health Association. 

This conclusion would seem applicable, a fortiori, 
because of the well known reasons of public policy 
which afford special consideration to consumer coop¬ 
erative. The essential elements of a cooperative— 
control on a thoroughly democratic basis, and 
objectives of low-cost service rather than the making 
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of profits—are present in Group Health Association. 
The United States Supreme Court and numerous State 
courts have ruled that organizations on a cooperative 
basis may properly be regarded as not subject to 
statutes where other kinds of corporations would be 
so subject. Thus in Frost v. Corporation Commis¬ 
sioner, 278 U. S. 515, 49 Sup. Ct. 235 (1929), the Court 
indicated that a statute might, without infringing upon 
the Federal Constitution, exempt non-stock cotton¬ 
ginning cooperatives from requirements (of showing 
public convenience and necessity) applicable to other 
ginners as a condition of securing a license. Various 
courts have held that electric cooperatives serving 
only their own members are not subject to the same 
regulation as non-cooperatives (see Packer, Utility Co¬ 
operatives, 35 Mich. L. Rev. 411, 418, note 32, cases 
cited); and that farmers’ marketing cooperatives are 
to be regarded as not subject to involuntary bank¬ 
ruptcy proceedings under the Federal bankruptcy 
statute. In re Weeks Poultry Community, Inc., 51 
F. 2d 123 (D. Ct., Calif., 1931); In re Dairy Marketing 
Ass’n of Fort Wayne, Inc., 8 F. 2d 626 (D. Ct. Ind. 
1925). That Congress has extended exemptions to 
cooperatives from the Robinson-Patman Act (49 Stat. 
1526, 1528 (1936), 15 U. S. Code, Sec. 13 (b) (Supp. 
1937), the Bituminous Coal Act and to some extent in 
the Federal income tax statute (49 Stat. 1673 et seq. 
(1936)), (26 U. S. Code, Sec. 103 (4), (10), (12), (13),) 
is well known. State legislatures, too, have passed 
special laws facilitating the incorporation of consum¬ 
ers’ cooperatives, and exemptions of various kinds 
have been extended to them. [See “Legal Structure 
of Consumers’ Cooperative Societies”, vol. 2, pp. 200, 
203, 206, 209 (mimeo, 1937, Consumers’ Project, De¬ 
partment of Labor.)] 
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i Though we do not base our argument solely or 
mainly on public policy, we believe it to be proper in 
the consideration of this case to regard cooperatives 
as something sui generis , a form of economic democ¬ 
racy, as Mr. Justice Brandeis has described them in 
Liggett Co. v. Lee, 208 U. S. 517, 579, to which the 
usual considerations attaching to ordinary corpora¬ 
tions are not generally applicable. 

II 

Even were it held to be that any of the insurance 
statutes were applicable, appellee is clearly within 
the express exceptions specified in Sec. 179, Title 
5 of the D. C. Code. 

Tt is submitted that even though the appellee were 
considered to be engaged in the insurance business, it 
would clearly fall within the statutory exception con¬ 
tained in Title 5, Section 179, of the Code of the Dis¬ 
trict of Columbia, which provides as follows: 

“* * * And provided further. That nothing con¬ 
tained herein shall apply to any relief association, 
not conducted for profit, composed solely of offi- 
i cers and enlisted men of the United States Army 
or Navy, or solely of employees of any other 
branch of the United States Government service, 
or solely of employees of any individual, company, 
firm, or corporation.’’ 

Tt is submitted that this exception clause extends an 
exception to non-profiting associations composed (1) 
solely of employees of any one private person, com¬ 
pany, firm or corporation, (2) solely of officers and 
enlisted men of the Army or Navy, (3) solely of em¬ 
ployees from the civilian branches of the government 
service. From the natural meaning of the language, it 
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would appear tliat the use of the words “any other 
branch” was intended not to confine the scope of the 
word “solely” which precedes but rather to distin¬ 
guish the other branches of the government service 
from the military and naval units. 

It is submitted that Congress sought only to dis¬ 
tinguish between the civilian and non-civilian group 
and to extend to its large body of civilian servants the 
same advantages of a single and general organization 
as it had extended to its equally large non-civilian 
group. 

However, even though a narrow scope were given 
to the exception clause appended to Title 5, Section 
179 of the Code, still it is apparent that Group Health 
Association, Inc., as its membership is defined, comes 
clearly within the exception and is not subject to the 
insurance laws of the District. If it can be considered 
that Congress used the term “branch” in a meaning 
more restrictive than that already suggested, namely, 
as contrasting the military and civilian groups of the 
government, then it must have been seeking to differ¬ 
entiate between the customary and traditional 
“branches” of the Federal government, that is, be¬ 
tween the executive, judicial, and legislative branches. 

It is well recognized and accordingly submitted that 
the instrumentalities and establishments of the Fed¬ 
eral Government, such as the Federal Housing Admin¬ 
istration, Home Owners’ Loan Corporation, Rural 
Electrification Administration, Federal Home Loan 
Bank Board, Reconstruction Finance Corporation, De¬ 
partment of Labor, Social Securities Board, and other 
like agencies and establishments, are all a part of the 
Executive Branch of the Federal Government. 

Though such a suggestion has been made, it can 
scarcely be convincingly contended that the word 
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“branch” should be unnaturally restricted to refer 
to individual bureaus, establishments, sections, units 
and other divisions set up artificially and in a transi¬ 
tory fashion to facilitate administrative convenience. 

If Congress ever contemplated several organiza¬ 
tions of civilian employees rather than a single one, it 
would have been a most unusual and unintelligible re¬ 
striction for Congress to deny to its civilian employees 
of various sorts the advantages and economies of gen¬ 
eral associations for relief by confining the scope of 
such desirable groups to small units with necessarily 
expensive duplication of various activities. Such a 
restriction would be utterly at variance with the basic 
purpose of the statutory exception itself, namely, the 
pncouragement of such associations for the convenient 
and economical arrangement of needed employee relief 
facilities. It is clear that Congress never intended to 
set such limits. 

Is the Association prevented from qualifying under 
the exemption because of the fact that medical serv¬ 
ices are rendered to dependents, who are not them¬ 
selves members? Reference to the exact language of 
the by-laws makes this objection groundless: 

“The membership of this corporation shall be 
composed solely of civil employees of the execu¬ 
tive branch of the United States government 
service.” (R. 17) 

The requirement of the statute is that the members 
shall be employees, and not that every single indi¬ 
vidual receiving the medical relief shall be an em¬ 
ployee. It is, indeed, the familiar practice in many 
systems of medical care—e.g., those attached to lodges, 
fraternal societies, and the like, to have benefits ex¬ 
tended to members’ dependents. It should be noted, 
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in addition, that benefits to dependents constitute to 
the member a benefit and “relief” from the burden of 
himself supplying such medical care. 

It is evident from the face of the statute, that “asso¬ 
ciation” as used in the above section is inclusive of 
corporate bodies and does not refer to unincorporated 
groups only. While it is true that the word “associa¬ 
tion” is often used in contra-distinction to an incor¬ 
porated body, yet such usage is not so assumed unless 
the same be clear from the context wherein the word 
appears. It is apparent that, apart from a context re¬ 
vealing such distinction, the word “association” is 
simply a general expression referring to any organi¬ 
zation of persons whatever may be the particular type 
of union they may choose to utilize. 

In U. S. v. Trinidad Coal & Coking Co., 137 U. S. 
160, 34 L. ed. 640, the United States Supreme Court 
interpreted a similarly-phrased act of Congress (17 
Stat. 607, 608, Chap. 279), providing in part: 

“ ‘Every person above the age of twenty-one 
years, who is a citizen of the United States, or who 
has declared his intention to become such, or any 
association of persons severally qualified as above, 
shall upon application to the register of the prop¬ 
er land office, have the right to enter, by legal sub¬ 
divisions. any quantity of vacant coal lands of the 
United States * * *’ ” (Emphasis supplied) 

In rejecting an interpretation of the word “associa¬ 
tion” which would exclude corporations, the court 
said (137 U. S. at 169, 34 L. ed. at 643): 

“* * * The language of the Statute, to say noth¬ 
ing of the policy which underlies it, does not 
require or permit any such interpretation of its 
provisions. The words ‘association of persons’ 
are often, and not inaptly, employed to describe a 
corporation. An incorporated company is an as- 
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sociation of individuals acting as a single person, 
and by their corporate name. As this court has 
said, ‘private corporations are but associations 
of idividuals united for some common purpose, 
and permitted by the law to use a common seal, 
and to change its members without a dissolution 
of the association .’ Baltimore & P. R. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 330.” 

See also U. S. v. Munday, 222 U. S. 175, 56 L. ed. 149 
(1911). Other similar cases that may be mentioned 
are St. John’s Military Academy v. Edwards, 143 Wis. 
551, 128 N. W. 113, 114 (1910), holding that a statute 
exempting personal property owned by any religious, 
scientific, literary or benevolent association from taxa¬ 
tion to include corporations; People v. Commissioners 
of Taxes of City of New York, 23 N. Y. 242, 243 (1861), 
construing a statute providing that all persons and 
associations doing business as merchants, bankers, etc., 
shall be assessed and taxed on all sums invested in 
said business as though tliev were residents of the state 
ito include corporations; and British Commercial Life 
Insurance Co. v. Commissioners of Taxes and Assess¬ 
ments, 40 X. Y. (1 Keyes) 303, 305 (1863), construing 
the term associations in a New York statute subject¬ 
ing to taxation all non-resident persons and associa¬ 
tions doing business in the state as comprehensive 
enough to embrace foreign corporations, such as in¬ 
surance companies. The latter two cases, it may be 
remarked, are particularly significant in that they are 
cases involving tax statutes, the language of which is 
customarily strictly construed by the courts. 

In Title 5, Sec. 179 of the Code of the District of 
Columbia, it is thoroughly apparent that Congress was 
making use of the word not as an artificial and narrow 
word of art, but rather as a general and inclusive syn- 
onvm for “organization”. The face of the statute is 
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clear and any evidence to rebut the presumed use by 
Congress of the usual and natural meaning of the lan¬ 
guage is completely lacking. 

CONCLUSION 

Appellant falls into error when he attempts to write 
into the various sections of the Code he cites a defini¬ 
tion of an insurance company or organization other 
than the definition found in the laws of the District of 
Columbia, namely Section 179 of Title 5, Code of 1929. 
Every other provision of the insurance laws relating 
to “health, accident and life insurance companies or 
associations” relates back to that definition and other 
laws reach only such insurance companies or associa¬ 
tions as are therein defined. The words “insurance 
company” found in other sections of the code do not 
call for a definition thereof outside the Code of the 
District of Columbia, for therein, Sec. 179 of Title 5, 
have they been defined. 

If other organizations are operating within the Dis¬ 
trict of Columbia, which appellant feels are engaged 
in the insurance business without complying with the 
insurance laws of the District, a decree in this case 
that appellee is an insurance organization will be of 
no benefit to him in controlling the activities of such 
other organizations, unless each one meets the test, 
under the laws of the District of Columbia, that it is 
not engaged in the insurance business. These other 
organizations may or may not be insurance companies, 
we do not know, but simply submit that appellee is not 
an insurance company, that it is not engaged in the 
insurance business, and that, if it is so engaged, it is 
exempt from compliance with the insurance laws of 
the District of Columbia by Sec. 179 of Title 5 of the 
Code. Its rights should not be affected by the opera- 
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tions of other organizations, not before this Court, 
which operations the appellant “speculates” might 
be affected by a decision in this case. Appellee rests 
its case on its own bottom. 

The amount which each member contributes is im¬ 
material, as such dues, contributions, fees, charges or 
by whatever name called, are for the purpose of pay¬ 
ing for the services procured for the members, and 
the individual amount paid is computed on a pro¬ 
rata of the total cost. In other words, the members 
pay for the services of the physicians and others, and 
each pays ljy?^roper^ionate share of the total cost. 
The monthl^;.-2^s^ha^ been raised since the record 
was made in th\s effse. Individual members pay $2.20 
per month, while the payment per month for a husband 
and wife is $4.00. An additional amount of $1.00 per 
month is paid where a member has dependent children 
under age of eighteen years. The monthly payment of 
a member, spouse and dependent children under eight¬ 
een years of age is therefore $5.00. The amount a 
member is willing to pay is immaterial to the issues 
here; his payment is merely his share of the total cost 
and, if for any reason he becomes dissatisfied, he can 
withdraw from membership at will. 

We respectfully submit that the decision of the trial 
court should be affirmed. 
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